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5. The Commission Should Clarify Its Rules To Define The
Consequences Of A Failure To Negotiate In Good Faith During
The Mandatory Negotiation Period.

The Commission has sought comment on the "appropriate penalty to impose on [an

incumbent] licensee that does not act in good faith" during the mandatory negotiation

period.ll/ STY believes that no "penalty" is appropriate at this time, although microwave

incumbents, as Commission licensees, certainly are subject to appropriate forfeiture and

license revocation orders that may become necessary if the Commission's continued efforts

in this matter fail. llI Rather, we support full-cost reimbursement to comparable and

appropriately reliable facilities even in the case of incumbents that negotiate in bad faith.

We propose, simply, that a PCS licensee should be permitted to file a petition for involuntary

modification of the license of any incumbent that refuses to negotiate or negotiates in bad

faith. This procedure would protect the needs of incumbents by ensuring that all will be

subject to reliable and cost-free relocation; it also would protect the needs of PCS licensees

by ensuring that all will be able to initiate service without being held up for years on end

by bad-faith negotiating tactics of a few microwave incumbents.

The key issue is delay. STY submits that microwave incumbents should be required

to respond promptly (within 45 days) to PCS licensee requests for relocation by providing

complete and specific information about their needs for comparable facilities, considerations

ll! Notice, ~ 69.

'll/ The Commission either could craft such forfeitures on a case-by-case basis or,
preferably, could adopt rules setting out specific forfeiture levels in this docket. See United
States Tel. Ass'n v. Federal Communications Comm'n, 28 F.3d 1232 (D.C. Cir. 1994).
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affecting engineering and frequency coordination, and costs. Some give-and-take between

microwave users and PCS licensees will be necessary and probably should not be straight-

jacketed at this stage by a rigid timetable.

But if the incumbent still has refused to accept the PCS licensee's offer of a full-cost

and reliable relocation within 120 after the PCS licensee initiated the negotiation process in

writing, the PCS licensee then should be permitted to file a relocation application on behalf

of the recalcitrant microwave incumbent. This approach is consistent with the rules the

Commission has adopted for the reclassification of incumbent microwave users to secondary

status operation after the expiration of the appropriate period,~/ it is comparable to the

procedures that the Commission has authorized in the case of proxy contests,~/ and it is

similar to involuntary station-modification procedures utilized successfully in the MMDS and

ITFS wireless cable services.w It is appropriate in these circumstances for similar reasons.

Just as in the case of a petition at the end of the negotiation period, the PCS licensee will

be required to demonstrate that it has pledged to reimburse all costs and provide the

incumbent with reliable alternative facilities. llJ If the microwave incumbent has a

complaint about the comparability of facilities, it can be resolved in this context. If the

~/ See 47 C.F.R § 94.59(c) (1994).

?jj See, e.g., Tender Offers and Proxy Statements, 59 RR2d 1536,1552 (1986); Storer
Communications v. Federal Communications Comm'n, 763 F.2d 436,443 (D.C. CiT. 1985).

W See Amendment of Parts 21,43, 74, 78 and 94 of the Commission's Rules Governing
Use of the Frequencies in the 2.1 and 2.5 GHz Bands, Second Report and Order, 6 F.C.C.
Red. 6792 (1991).

ll/ See 47 C.F.R § 94.59(c) (1994).
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dispute concerns costs, it can be resolved without holding up the application and relocation

process. Under this procedure, no incumbent licensee ever will be "penalized;" rather,

incumbents that negotiate in bad faith will be relocated prior to the end of the negotiation

period but at the full cost of the PCS licensee and with the full required guarantee of

reliability.

II. WITH TWO EXCEPTIONS AND MINOR SUGGESTIONS FOR
IMPROVEMENT, STV SUPPORTS THE COMMISSION'S DETAILED COST­
SHARING PROPOSALS.

The Commission should promptly adopt effective mandatory cost-sharing procedures

in order to resolve the "free rider" problem. Without a guarantee of reimbursement from

other benefitting licensees, A and B block PCS licensees will not be able to provide the

microwave incumbent community with systemic relocation solutions. Systemic relocations

can cost three to five times more than the relocation of individual links, but can be, in the

long run, more spectrum efficient, less costly and less disruptive.

This section addresses the carefully crafted cost-sharing proposals set forth in the

Notice. First, it endorses a more precise system for determining when interference would

occur and, therefore, cost-sharing is triggered than the TIA Bulletin 10-F methodology

tentatively endorsed in the Notice. Second, it proposes a "soft" $250,000 cap for relocation

costs, rather than the seemingly rigid cap proposed in the Notice. Third, this section

comments on various other components of the cost-sharing proposals set forth in the Notice.

In providing this input, STY emphasizes that it strongly endorses the thrust of the

Notice's proposals and commends both the Commission and the industry for seeking
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reasonable, fair and detailed solutions to the many practical problems posed by cost sharing

as a necessary solution to the "free rider" problem. All three characteristics -

reasonableness, fairness and specificity - are necessary to minimize controversy and delay.

In addition, STY stresses that its comments are based on extensive in-the-field

experience. Specifically, it has negotiated with PrimeCo, AT&T, and GTE - other PCS

licensees that will face these problems in myriad circumstances - a detailed cost sharing

agreement which has worked out many of these same issues.~ This experience, coupled

with numerous microwave relocation negotiations, has provided highly practical insight into

how these arrangements will actually work and what is truly fair and reasonable.

A. A "Proximity Threshold" System For Calculating Interference Should Be
Adopted, Instead Of TIA Bulletin to-F.

TIA Bulletin lO-F is not an appropriate standard for determining interference for the

purpose of cost sharing or otherwise. First, it is subjective in that it allows for the use of

different propagation models and alternative technical parameters. This subjectivity would

inevitably lead to disputes among licensees and potentially before the Clearinghouse. Notice,

paras. 62-65. Second, Bulletin lO-F calculations would have to be performed by the neutral,

industry-supported Clearinghouse to maintain consistency. This, in turn, would significantly

add to the cost of the Clearinghouse. Third, as indicated in the Notice itself, the Bulletin is

controversial.

Instead, an interference standard for cost sharing should be adopted which allows for

a clear "yes" or "no" determination, while reducing the engineering responsibilities of the

~ See Attachment E.
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Clearinghouse and, therefore, its cost. STY proposes the use of a "proximity threshold"

system. Under such a system, an area would be identified around each path to be relocated.

This calculation would then provide the basis for determining whether cost sharing is

appropriate. This interference analysis system is used as the trigger in the attached STY,

AT&T, PrimeCo, GTE cost-sharing plan.

The proximity threshold is a rectangle. The length of the rectangle is a line extending

through both nodes of the microwave link to a distance of 30 miles beyond each node. The

width of the rectangle is a line perpendicular to the microwave path extending 15 miles

beyond each node. A diagram of this rectangle is provided on page 3 of the STY, AT&T,

PrimeCo, GTE cost-sharing plan.

The proximity threshold concept

• allows for a clear "yes" or "no" determination ofreimbursement responsibility,
with little or no possibility for dispute;

• produces a very high probability that the microwave receiver in question
would receive interference from any PCS base station located within the
rectangle;

• assumes correctly that the number of base stations located within the rectangle
that would not cause interference will statistically balance out those base
stations outside the rectangle that would cause interference;

• equips the industry, the Clearinghouse and the Commission with a much
easier and less expensive tool for determining when interference would be
caused, thereby minimizing disputes, costs and delays; and

• enables future licensees more accurately to evaluate their reimbursement
obligations.
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Under the proposed system, once a proximity threshold is invaded, the reimbursing

PCS licenses would be responsible for all co-channel paths within their licensed area that are

a part of the original relocation agreement with the microwave incumbent. This would

provide the PCS relocator with the incentive to negotiate systemic solutions. This system

would also benefit subsequent PCS operators, for if the PCS relocator had not performed a

systemic solution, then the next PCS licensee might confront the need for a systemic

solution. Accordingly, there should be a requirement that all subsequent licensees provide

systemic reimbursement to the PCS relocator. STY supports the PCIA proposal that only

co-channel interference be eligible for cost sharing. Making adjacent-channel interference

eligible would increase disputes, and the cost recovery for the PCS relocator would be

insignificant, particularly since the PCS relocator would also be responsible for adjacent­

channel reimbursement to other PCS licensees that negotiate for microwave relocation.

Moreover, the proximity threshold trigger for reimbursement that STY endorses does not

calculate adjacent-channel interference. The complexity that adding adjacent-channel

considerations to the process is simply not warranted.

STY also proposes that the proximity threshold trigger should extend beyond licensed

borders. Many current microwave paths extend beyond licensed PCS markets or run very

close to borders. This proposal would not create an additional administrative burden for the

Clearinghouse, since the proximity threshold rectangle is easy to administer and lends itself

readily to outside-border analyses. It would also not create additional uncertainty for

incoming licensees.
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B. STY Supports The Proposed $250,000 Cap, But Urges That It Be A Soft
Cap.

The principle of a cap, covering costs plus (during the voluntary period) premium

payments, is both fair and efficacious.£2I Setting this cap at $250,000 (plus up to an

additional $150,000 for tower replacement) strikes a reasonable balance among various policy

objectives, provided that it may be exceeded when actual relocation costs exceed

$250,000.2.QI In this respect only, STY urges a slight but completely equitable modification

to the proposal set forth in the Notice (~ 37).

Thus, if the PCS relocator paid $280,000 to an incumbent for relocation, $200,000

of which was for actual relocation costs and $80,000 of which was a premium, then the PCS

relocator would be entitled to reimbursement of $250,000 and would have to absorb the

excess $30,000. But if the PCS relocator paid $300,000 to an incumbent all of which was

for actual relocation costs, then the PCS relocator would be entitled to reimbursement of the

full $300,000.

Costs for any features beyond comparable facilities should be considered a premium,

except for an analog-to-digital upgrade, when, for engineering reasons, it is not possible to

continue with analog facilities. In these cases, the costs of the digital system would be

considered comparable replacement costs and, therefore, eligible for cost sharing. Expenses

incurred prior to the adoption of cost-sharing rules should also be eligible. Notice, ~ 35.

?!ll Documentation for all reimbursable costs would have to be provided to the
Clearinghouse.

2.QI One example is where multiple high-frequency paths are required to replace a single
2 GHz path.
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C. Comments On Other Aspects Of The Commission's Cost-Sharing
Proposal

The following paragraph-by-paragraph commentary on the Commission's cost-sharing

proposals supports and in certain cases suggests fine-tuning of these proposals.

Cost-Sharing Formula ~ 29). STY supports the proposed cost-sharing formula. A

time-based formula is appropriate for achieving a level playing field for all PCS licensees.

Licensees that are not first to market and did not participate in the original relocation

negotiations with an incumbent should pay for a portion of the relocation costs depending

on whether they would have caused interference to a relocated link. A formula that uses a

monthly time basis is less tedious than a formula based on days, and more exact than a

formula based on years.l.!.1

Date for T1 factor ~ 30-31). STY agrees that the Tl factorn! should be based on

the date that the pes relocator obtained its reimbursement rights, specifically, the date when

the 2 GHz microwave path is decommissioned and, therefore, when the pes licensee began

to benefit from the relocation. The T1 variable should not be based on a fixed date, since

it would be unfair to the pes relocator to pay full price for a relocation that occurs three

years from now, while a subsequent pes licensee that activates an interfering base station

one month later would make cost-sharing payments depreciated by three years.

W Fractions should be rounded to the nearest dollar figure using standard mathematical
principles.

1£1 TI equals the month that the first pes licensee obtained reimbursement rights.
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Termination date ~ 39). STY agrees with the Commission that cost-sharing should

cease on April 4, 2005, provided that all microwave licenses will convert automatically to

secondary status on that date. Under this proposal, any PCS licensee triggering cost-sharing

responsibility prior to April 4, 2005, would be responsible for appropriate reimbursement to

the PCS relocator, based on the formula proposed by the Commission.

The Clearinghouse should be dissolved after the last PCS licensee with cost-sharing

responsibility has paid in full. The latest date that a licensee could trigger cost sharing is

April 3, 2005, and payment would be due to the PCS relocator shortly thereafter; the

Clearinghouse could then dissolve. However, lingering disputes could extend its life,

hopefully briefly.

Reimbursement rights ~ 46). STY supports the concept of "reimbursement rights"

to be administered by the Clearinghouse. All PCS licensees activating base stations would

be required, as proposed in the Notice, to file a prior coordination notice with the

Clearinghouse that would be responsible for maintaining the database of relocated paths. If

a new base station triggered a cost-sharing obligation, the Clearinghouse would notify the

PCS licensee of its obligation to provide reimbursement.

Timing of reimbursement ~ 58). Reimbursement should not be required prior to

commercial activation of the base station but should be due upon activation. If

reimbursement is not made within ten days, the Commission should consider imposing



- 30 -

forfeitures and even requiring that it be shut down. After a violating licensee complied fully

with its reimbursement responsibility,nl the base station could be reactivated.

Installment payments by designated entities ~ 61). STY endorses the installment

and interest proposals set forth in the Notice (~ 61) for PCS licensees that qualify as

designated entities and, where appropriate, for UTAM.

Clearinghouse ~ 63). STY supports the not-for-profit Clearinghouse concept for

administering the cost sharing plan. The Clearinghouse would not make engineering

decisions (e.g., calculating interference) and, therefore, would consist of only administrative

personnel. Using the proximity threshold criterion described above, the Clearinghouse could

easily determine reimbursement responsibility from the prior coordination notices it receives.

Using the documentation supplied by PCS relocators, the Clearinghouse would calculate

reimbursement requirements and notify subsequent PCS licensees of their responsibilities.

Confined to these duties only, the Clearinghouse would be an effective and inexpensive

mechanism for administering the cost-sharing process. The Clearinghouse should be funded

by administrative fees from PCS relocators and subsequent PCS licensees.

Dispute resolution ~ 67). Disputes should first be brought before the Clearinghouse.

If they cannot be resolved by the Clearinghouse, they should then be brought to alternative

dispute resolution. STY's proposals, particularly for determining when interference would

occur and for ignoring adjacent-channel interference, would significantly reduce the

opportunity for dispute.

ll! All payments should include interest at prime plus 1 1/2 percent from the date they
were due.
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Voluntary Agreements Among pes Licensees. As described earlier, STV is a party

to a multiple-licensee agreement governing relocation cost-sharing. See Attachment F.

Agreements such as this one promise to expedite the process of cost-sharing by permitting

parties to voluntarily modify the procedures that may be used in connection with relocation

cost-sharing. The Commission should clarify that voluntary contractual arrangements under

which PCS licensees agree to share costs of microwave relocation under mechanisms that

may differ from rules adopted by the Commission nonetheless will be valid.
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* *

Because microwave relocation will determine the speed, cost and efficiency of the

advent of a competitive PCS service in the United States, a matter in which the public has

a very substantial stake, the Commission should promptly address the problems associated

with the voluntary relocation process and adopt appropriate rules for cost-sharing of

microwave relocations.

Respectfully submitted,

SPRINT TELECOMMUNICATIONS
VENTURE

Jonathan M. Chambers
Vice President of Public Affairs
Sprint Telecommunications Venture
1850 M Street, N. W., Suite 1110
Washington, D.C. 20036
(202) 828-7429

November 30, 1995

J(;nathan D. Blake
L Kurt A. Wimmer

Gerard 1. Waldron
Donna M. Epps

COVINGTON & BURLING
1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20044
(202) 662-6000

Its Attorneys
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Sure, Sprint wireless users can make calls from
outside the greater Washington/Baltimore area.

They might want to have <l quarter handy, though, because once they leave Sprints \u)' limlted sCf\icc area, their wi.reless phone can't make a call. So make

sure the company you chooSt:' is Bell Atlantic NYNEX Mobile, \\:lth us, you can call to or from \irtually an}'\I.:herc In the COlmrry. And you can do so, knmvmg

you have the backing and suppon of a leader. A leader in both technology and servlce who has been providing the people of this community with cellular

service for over lJ years. For more information on Bell Atlantic NYNEX Mobile products and semces, call I - 8 0 0 - 2 5 5 - BEL L.

@BeIIAtlantic NYNEX Mobile
A Mobile Services Joint Venture
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Market Valuation

The Suffolk County nwkctplace contains a pbpulation of approximately 1.3 million
people. SuffOlJc COUQty is a key clement in the lifestyle of the wireless customers in the
New York BTA which contains a population of over 18.3 million people. The pes
industry authorities and service providers arc projecting market penetrmions of over 35%
of this population within the next decade. Using current industry n=venue projections
ranging from attrent monthly revenues of 555.00 per user to expected future monthly
billings of $ 45.00 per wireless user. these markets~nt a potential revenue pool to
be shared by the industry as illuslraled below:

The Suffolk County Marketpllte In Penpect!ve

Suffolk County MTA New York BTA

Population

Customers projccted

Revenue potential
( at malurity )

Annualized revenues

1~300,500 18.512,600

866,700 7.840,000

S 39 million pC! month S 353 million per month

$ 467 mimon per year S 4,236 million per year

Looking specifically to the market area immediately affected by the wireless
airspace covered by the exi5ling Suffolk County 2 GHz microwave system, the Suffolk
County market area will be a highly valuable wireless marketplace due to the high profile
income demographics of the county. Eighty percent of the Suffolk County marketplace
population is found to be in the upper income strata that have historically fanned the
backbone of the celluJar marketplace, Using penetmtion ratios cornpatable to national
penetration models for these income sectors. Suffolk CoWlty offi:rs a potential base of
approximately 900,000 high income wireless users. The market at the eastern end of
Long Island [The llamptoIl!] also SCr'les \0 make Suffolk County a keystone in the
market coverage area that will be required by the users in the metropolitan sectors of the
NewYorkBTA.
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The projected revenues al risk through delayed entry inro the Suffolk County marketplace
are comprised ofseveral factors:

a.. The loss of direct Suffolk County revenues
b. The penalties ofproduct and service attractiveness in the New York BTA

marketplace without including Suffolk County as part of the active service
area.

c. Pennancnt loss in the New York BTA in the amount of 10 - 20 percentage
points of the market share.

Revenuea ·at Kilk for a Service Provider growing to
a 30 % Share of Market

Revenues al risk. Suffolk County New York BTA

L3ca1 market l'Cvenues $ 1SO million
in years 1 - 5

Product dlsadVlllltagcs $ 1,300 million at 20% "'"
in the New Metropolitan $ 260 million
market, (20%)

Projected ~enue S 143.9 million S 1,300 million
c.amed with 5 year
early entry

Permanent loss of S 572 million $ 5.106 million cumulative
market share ( 10 % cumulative in years in fe81'S 6 ·10 =$ 510 million
points) in years 6 -10 6·10 - 557.2 million
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CODSur:Dm may sutter u • .wl 01 tile CUftlDt nI1II JO'WDi.II microwave N1CX*i0ll. 1bI &It is
tblloll of IeVCAUC to me TNMUr)' ill lUCtiou far 1bc C. D. E... JtbIDd PeS lic:ca.. ...wtiD1
flom the deftJlllCk by microwave lica.IM tar pntmium paymentS belen reJocatio• miczowav.
liDks. Recent cIamaDds from microWave iDcu:mbeDtl have caIlod for ..,... of 51 mjlljaa pet

llak. compItICl to u wirDII.J KtUIl reJacaCIG COlt of S2OO.ooo for III 1iAk. Such
t.WnaDcb dlrecdy Rlducc die v.... 01 dII PCS Ii,.... to potendallJu)lrL If c1emends IN •

'WI' iDclieatiOil of CVCIImal tcldCIIIIIII:I anA ifJftIIUum cosu 1m sbwed equally IIDDIlI atrecr.ad PCS
providers. die loa of IUClinn revenues would __ ro $1.' bfUion. S....... demand' or
compromise lCIdemlDtI couJcl halve the COIl to abour S900 miUlOlL

n. second kiD&! of l_iJ cUt sutfImd by CGIIIUII*'I ••~ ofdIJIfIin iraitialin. PCS
servjca. The CUD'CDt ruJcs~ miuowave UICII to utWa... of dIIaJ \0 .... rbtir
bIrpInin. power. lincI cWays are COldest to tbIm 1U COIdy to the PCS proYicIaI. 'I"bllou ill
CODIwna' IUlplua &om deIayiq tb8 iDtmductioa 01 PeS .... till A lid B bIDdI .-on­
wide. eonservalively estim..... IIDOUDlI to "' mWiOD ptr IDODth ofdll:1ay. wbill .. 1011 of cIIJaya
iD inuoduciDa services ill tJIe C baa 1IIl000tI to It 1eut S11 miUian per maath. Uader lta
cOll5Cl'VaQve eatim"CI. tbc COlD couJd be MVeJ'II tiIIIII bi&bIr 1ba tIIiI.

Additional bKkplDd far theM calculaaioas are pmYided 111 _ I"'Cbtd ."IIIIIM'



1. My Dame is Paul R. MiIlfOm. I am me Shirley and Leoaant Ely. Jr. Professor of

Humanities aad Scieaca aDd Profeuor of BcoDOmics at StaDford UDi\lenity in StIIlfon!.

OWf'ol'Dia" 94305.

2. I received ID AB. depee ill Matbemltjes rzam tbe UDivenity of Micbipa lad ID M.S.

in Statistics IDd a Ph.D. U1 Bu.u.u !ram Stanford UDivenity. My 'C'dari~ specialty is

mia'oecoDomic theory aDd comparalive ecoDOI:Dic inldlutions. Pram 1990-1994. I VIa CClIdilor of

the Anwricml £COMmie RIvW. I bave 1110 served an Ehe editorial boIl'dI of SCYIrI1 olb«

ecoaomics joumals. I am the IUthor of more tbID sixty books and anideI IDd have becD the

recipient ofDU~US awards UId hcaors. iDcJudiq Pe110wsbips ill lbe American Academy of Arts

aDd Sci.eDces and Ihe ScoDometric SociMy. I have also received FeUowIbip paIS !rum LbIs John

Simon Gug:abeim Fouadadon, die ca. for AdvaDcecl StUdy ill the Behavionl Sciaces. lid

the Center for AdvlDced Studi. in Im1¥lIIm. My curriculumvita is IUlCbecl

3. Thave dIIvot.Id considerable tilDe aad lttInuOll to tcJerommullicldoDl iJIueI. apec:ial1y

OIICI CODCtil'DiDl Penoaal CoJDlDPDicatiODl Sam.. (PeS). Since Nowmber of 1993, I have ftlecL

DiM aftidavits or statemeI1tI with the federal Commuaicadcm Commilliaa repnIiq PCS-Nlared

maaars. ineludi.a& two that WtIRS cu-MUtbcnd witb my coI1eIpe, Sraat'ord ProIIsIOI' RobIn WllIo.a.

llClcd U aD IdviYr to PKiftc Telesis Mobill s.w. dudDI the receDCly compIcfcd I&IC&icIIlI4 of

b.roMdbaDd PCS liceD" In 1994. Tflied an .fBcJavtJ La MQ!"C'tion with the mociaa to termiaIcI tb8

MPJ. JD 1914. wblll !be MPJ pwcipira.d •~ of CMIiD contrIdI betwllD ATAT lad.

_ SoutMni New IDIIIIId Til'" Colllpllly (SN!T), IIdvi11d SNBT about the reDC.otiIrioa

ofits~

4. My GIberUI*--willi .aIOI'y~ is dJvIra II JDdudil SIIIiIDoaY IiWD to ....

Pedn1 &.aY ItapJataIy ComrnilliOD CGDCIrIIinI pdctDa ma .. Tnna-AlIIb pipeUM.

llIIimany It trial CXllllCDlDiDI _ ee:anaaUca of die iDlUfIIICI COIdrIdiDI. lad writtID -.timany

COIICCtDiD& eavironmtD'll reaulatioa l!W wflh the Nlltioaal~ IDd A~C:

AdmiDishioG (NOM).
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